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This matter was heard on August 21, 2002, by the undersigned hearing officer, as
designated by the Commissioner of Insurance pursuant to North Carolina General Statute § 58-2-
55. Respondent VFS Insurance Services, Inc. was present through Vice President Larry
Weisberg, Esq. and was represented by Paul T. Flick, Esq., of the law firm of Jordan Price Wall
Gray Jones & Carlton. Respondent Frederick Hicks was not present, but was represented by Paul
T. Flick. No other Respondents were present or represented by counsel at the hearing. The
Petitioner, the North Carolina Department of Insurance (hereinafter, NCDOI), was present
through representatives of NCDOI’s Public Services Group and was represented by Stewart L.
Johnson, Assistant Attorney General.

After careful consideration and based on the record as a whole, the undersigned hearing
officer hereby enters the following: '

Findings of Fact

1. On April 17, 2002, NCDOI wrote Mr. James F. Mustoe, O.T.R. Truckers
Association, Inc., 377 School Lane, Plymouth Meeting, PA 19462. NCDOTI'’s letter requested
information and requested proof of his company’s authority to engage in insurance business in
North Carolina. NCDOI did not receive any response from this letter, and Mr. Mustoe did not
make any showing pursuant to N.C.G.S. § 58-49-10 that he, O.T.R. Truckers Association, Inc.,

'OTR Health and Welfare Fund, Over the Road Truckers Healthcare Fund, and OTR Truckers
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Association Healthcare Fund are éubject to the exclusive jurisdiction of another agency or
subdivion of the State or federal government.

2. On July 23, 2002, a Notice of Investigatory Hearing and Order to Produce

Information was duly issued, and on July 24, 2002, this Notice and Order was mailed to all
parties named above by certified mail, return receipt requested. ]

3. Notice of Investigatory Hearing and Order to Produce Information was received
by and duly served on OTR Health and Welfare Fund, Over the Road Truckers Healthcare Fund,
and OTR Truckers Association Healthcare Fund on July 29, 2002. Additional copies of the
Notice of Investigatory Hearing and Order to Produce Information were received by and duly
served on OTR Health and Welfare Fund, Over the Road Truckers Healthcare Fund, and OTR
‘Truckers Association Healthcare Fund (hereinafter collectively referred to as “the Fund”) on
August 9, 2002.

4. ‘Notice of Investigatory Hearing and Order to Produce Information was mailed to
the OTR Truckers Association Inc. on July 24, 2002; however, it was returned with notations on
the envelope of “attempted not known,” “refused gone,” “moved - left no fwd address,” and
“moved to Georgia.” However, James F. Mustoe, the National Sales Coordinator of OTR
Truckers Association and trustee of the Fund, received a copy of the Notice and was properly
served.

5. Notice of Investigatory Hearing and Order to Produce Information was duly
served on James F. Mustoe on July 29, 2002. He is licensed by the N.C. Department of
Insurance as a Life and Health Insurance Agent.

6. Notice of Investigatory Hearing and Order to Produce Information was mailed to
Rusk L. Jones on July 24, 2002; however, it was returned undelivered.

7. Notice of Investigatory Hearing and Order to Produce Information was mailed to
President of M & M Underwriting. Neither this Notice nor the return receipt was returned.
However, Joann Hartsock, an agent and representative of M&M Underwriting, was properly
served. Likewise, James Mustoe, who is, according to introduced USDOL documents, the
owner of M&M Underwriting, was duly served.

8. Notice of Investigatory Hearing and Order to Produce Information was received
by and duly served on Joann Hartsock on July 26, 2002. ‘ .

9. Notice of Investigatory Hearing and Order to Produce Information was mailed to
. Thomas Kilcullen. Neither this Notice nor the return receipt was returned.

10.  Notice of Investigatory Hearing and Order to Produce Information was mailed to
the Michelle Overstreet. Neither this Notice nor the return receipt was returned. However,
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receipt is apparent from correspondence received from David A. Thornton on behalf of his client
non-party Independent Trucker’s Group. Based on information provided that Ms. Overstreet was
only an administrative clerk for Independent Truckers Group, Inc., NCDOI has removed Ms.
‘Overstreet’s name from the list of parties in this case.

11.  VFS Insurance Serv1ces Inc. (formerly known as Spectrum Insurance Agency of
North Carolina, Inc.) was duly served on July 25,2002. VFS Insurance holds a corporafc
insurance agency license issued by the NCDOI. VFS complied with the Order to Produce
Information and participated in the investigatory hearing.

12. Frederick Hicks was duly served on July 25, 2002 and July 29, 2002. He holds a
Life and Health Insurance Agents license issued by the NCDOI. He complied with the Order to
Produce Information, and his attormey attended the investigatory hearing.

13.  NCDOI has not licensed or authorized any of the above-named Respondents to act

as insurers or as Multiple Employer Welfare Arrangements (MEWAs) in the State of North
Carolina. '

14. - The Association is open to anyone involved in the trucking industry. The
Association offers its members the opportunity to join the Fund which provides insurance
coverage for medical, surgical and hospital expenses of its members. The Fund has been
marketed and sold in North Carolina. USDOL documents introduced as Exhibit 19 indicate that
there were 29 North Carolina participants in the Fund as of June 2001. Fund benefits are paid
from the combined contributions of its participants. '

15. On August 6, 2001, Leslie A. Choate, a North Carolina resident, filed a complaint
with NCDOI concerning OTR Truckers Association, the Fund and M&M Underwriting, Inc.
Mrs. Choate and her husband own and operate their own independent trucking business. In
2000, they enrolled in the Association and attempted to enroll in the Fund. Documents submitted
with the complaint show that Rusk Jones and James F. Mustoe are trustees of the Fund and
representatives of the Association. Documents show that Thomas Kilcullen represented both
M&M Underwriting and OTR Truckers Association. Mr. Kilcullen provided Mr. and Mrs.
Choate with their temporary medical and prescription ID cards under the Fund.

16.  On April 2, 2002, Betty Turner, a North Carolina resident, filed a complaint with
NCDOI concerning OTR Truckers Association, the Fund and M&M Underwriting, Inc. She and
her husband were enrolled in the Fund and had claims which the Fund had not paid. Supporting
documents to the complaint show that Joann Hartsock, a Life and Health Representative of -

M&M Underwriting, marketed the Fund to the Turners, claiming that the fund was marketed
under ERISA.

17.  VFS Insurance Services, Inc. (hereinafter, VFS) cooperated with this
Investigational Hearing, and Larry Weisberg, Vice President of VFS Insurance Services testified
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at the hearing. VFS is an insurance agency which is a part of Volvo Commercial Finance. VES
provides insurance services and transportation-related products to customers of the distribution
network of Volvo. In the Summer of 2000, VFS was approached by James F. Mustoe about
O.T.R. Association, Inc. and the Fund. Mr. Mustoe requested that VFS market the Association
and the Fund. Mr. Mustoe’s presentation primarily focused on the O.T.R. Association’s health
benefit plan -- the Fund. The Fund was the benefit that interested VFS because this was the
product that customers of Volvo’s distribution network needed. Mr. Mustoe providéd VFS with
Marketing Materials about the Fund, and he was one of the representatives and contacts for the
O.T.R. Association and the Fund. Representations were made to VFS that this was a self-insured
fund which was properly licensed and registered. 'After making some inquiries into the Fund, -
VFS decided to sell the Association and the Fund.

18.  VFS, Frederick Hicks and other VFS agents marketed the Fund to customers of
various distribution centers of Volvo. Anyone who was involved in trucking or a truck
dealership was eligible for membership in the Association. Individual people were eligible to
join the Association regardless of their status as employers or employees. The members are not
employees of a single employer and were not part of a single control group of employers. There
was not pre-existing organizational relationship between the members prior to the formation of
the Association, and various members of the Association were-independent of each other and
were not subject to each other’s control. Even though the Fund and the Association are not
employer-sponsored, the undersigned finds that the Fund covers the employees of two or more
employers.

19.  The Fund and Association marketing materials which were provided by James F.
Mustoe were made available to customers of the Volvo distribution network. VFS sent these
materials to approximately seven dealers in North Carolina; however, VFS did not enroll any
North Carolina residents in the Fund. VFS did enroll approximately 15 members in the Fund in
other States. ' :

20.  When VFS enrolled a person in the OTR program, both the Association form and
the Fund’s medical enrollment questionnaire were completed at the same time and mailed off to
the.same address. In the beginning, VFS was instructed to collect two checks -- one for
association dues and one for premiums for the Fund. In the middle of 2001, representatives of
the Fund and the Association instructed VFS to collect just one check for both the Association

dues and the premiums for the Fund. From this point on, VFS just collected one check for both
fees.

21.  VFS was compensated for the OTR business that was sold in other states.

22.  Around the summer or fall of 2001, some VFS customers who had enrolled in the
OTR Fund had problems getting claims recognized and paid. Mr. Weisberg contacted Mr.
Mustoe to correct these problems. In late 2001, VFS began to have severe problems getting these
claims problems resolved. VFS had trouble even finding someone with whom to leave a






