NORTH CAROLINA DEPARTMENT OF INSURANCE
HOUSE BILL 359 -- SESSION LAW 2001-436
THE VIATICAL SETTLEMENTS ACT
The Act, which revised North Carolina’s law regulating viatical settlements in accordance with
the National Association of Insurance Commissioners’ Model, is effective April 1, 2002.
Providers and Brokers transacting business in the State pursuant to NCGS 58-58-42 (registration
required) may continue to do that business pending approval of the provider’s or brokers’
application for license as long as the application is filed with the Commissioner no later than July
1, 2002. The authority granted under NCGS 58-58-42 is limited to viatical settlements involving
persons with life threatening illnesses.
The Act broadens the definition of viatical settlements to include any purchase of a life insurance
policy from a viator, including what has come to be known as “senior settlements” and “life
settlements”. Previously, viatical settlements were defined to include the purchase of a policy
from an individual who had a life threatening illness only.
The Act also:
•

Requires viatical settlement providers and brokers to be licensed and sets out licensing
requirements.

•

Prohibits persons convicted of a felony involving dishonesty or breach of trust from
participating in the business of viatical settlements.

•

Requires viatical settlement contracts and disclosure statement forms to be filed with and
approved by the Commissioner of Insurance.

•

Requires viatical settlement providers and brokers to keep confidential the identity of
insureds and their financial and medical information except in specified circumstances.

•

Authorizes the Commissioner to investigate or examine any licensee and sets forth the
procedures for examinations.

•

Specifies disclosures viatical settlement providers and brokers must make to viators (persons
entering viatical settlement contracts), including disclosures pertaining to alternatives to
viatical settlement contracts, the right to rescind the viatical contract within 15 days, and
potential adverse consequences of the settlement.

•

Sets forth general public protection rules for viatical settlements that include, among other
things, requirements to ensure that a viator consents to the contract, is of sound mind and
under no constraint or undue influence.

•

Prohibits any person from entering into a viatical settlement contract within a two-year
period after an insurance policy is issued unless certain conditions are met.
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•

Requires advertising for viatical settlements to be truthful and not misleading or deceptive.

•

Deems specified representations in advertising as false and misleading and prohibits them.
Sets out additional detailed requirements for advertising.

•

Defines and prohibits fraudulent viatical settlement acts and authorizes the Commissioner to
investigate when those acts are suspected. Requires those licensed in the viatical settlement
business to report to the Commissioner when they know or reasonably believe that a
fraudulent viatical settlement act has been or will be committed, and immunizes from
liability anyone who reports fraud, unless the reporter acted with actual malice.

•

Provides that a person convicted of a fraudulent viatical settlement act is guilty of a Class H
felony and may be ordered to pay restitution in addition to a fine or imprisonment.

•

Requires fraud warnings on viatical settlement applications, purchase agreement forms, and
contracts.

•

Requires viatical settlement providers and brokers to have antifraud initiatives in place to
detect, prosecute, and prevent fraudulent viatical settlement acts.

•

Makes a violation of the Act an unfair trade practice under the insurance law.

•

Authorizes Commissioner to adopt rules implementing the Act.

•

Provides for regulation of viatical settlement investment agents (persons who seek investors
for viatical settlement providers) by the Securities Division of the Office of the Secretary of
State.

Questions may be directed to

Rebecca Hill
919-733-5060 x355
rhill@ncdoi.net

NOTE: The act becomes effective April 1, 2002.
The Bill’s language may be accessed at:
http://www.ncleg.net/html2001/bills/AllVersions/House/H359vc.html
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